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This report (Report) contains comments on individual provisions of the Draft model law on enterprise
group insolvency (‘Model Law’), as well as certain provisions of the Enterprise group insolvency guide
to enactment of the draft model law (‘Guide’), prepared by the Working Group V (Insolvency Law) of
the United Nations Commission on International Trade Law (UNCITRAL). Our comments are based on
the analysis of the following documents:

1) Draft model law on enterprise group insolvency, as contained in the Annex to the Report of
Working Group V (Insolvency Law) on the work of its fifty-fourth session (Vienna, 10-14
December 2018);?

2) Enterprise group insolvency guide to enactment of the draft model law (as contained in
A/CN.9/WG.V/WP.161), 20 September 20183

The order of commentaries is based on the numbering of articles in the Model Law and the Guide and
does not represent or signify the importance of a particular commentary or amendment to the Model
Law or the Guide suggested in this Report.

Article 2(g). Definitions (“planning proceeding”)

1. “Planning proceeding” is a new term in the global world of restructuring and insolvency. The
Model Law introduces the term with the intention to facilitate group insolvency solutions. We
understand that over several meetings of the Working Group V the definition and the mode of
operation of planning proceedings have been widely discussed. The Guide explains in para. 41
that a planning proceeding is a main proceeding commenced in respect of an enterprise group
member. Two questions arise out of it in our view: 1. What is the nature of the relation
between main proceedings and planning proceedings, i.e. do these proceedings coincide or
are they separate (distinguishable)?; 2. Will group coordination proceedings, introduced in the
European Insolvency Regulation (EIR Recast)* and opened under this EU regime be
recognisable under the Model Law?

To address these questions, two alternative approaches are possible:

Alternative 1. Group coordination proceedings fall under the definition of planning
proceedings

In order to align the concept of “planning proceeding” with that of “group coordination
proceedings” under the EIR Recast, and to make sure that the latter is recognizable under the

2To avoid confusion, the text of the Draft model law on enterprise group insolvency is published on 20 December 2018 (in
the Annex to A/CN.9/966), replacing the draft published on 18 September 2018 (A/CN.9/WG.V/WP.161).

3 We understand that the Guide has not been updated in line with the most recent version of the Model Law. Nevertheless,
we have used the Guide as a clarification tool, when interpreting the provisions of the Model Law, and have made a few
suggestions on how to improve it, unless such improvements have already been agreed by the Working Group V.

4 Regulation (EU) 2015/848 of the European parliament and of the Council of 20 May 2015 on insolvency proceedings
(recast).



Model Law, the definition of “planning proceeding” in the Model Law needs to be more
flexible. In particular, the Model law and its Guide should allow this “planning proceeding” to
derive from court decisions in both main and non-main proceedings. This approach reflects
the fact that under the EIR Recast, group coordination proceedings is a separate procedure
distinct from main/non-main (secondary) insolvency proceedings, which includes the
appointment of a group coordinator who acts independently from the insolvency
representatives of enterprise group members.

Following this approach, Article 2(g) would need to cover also those cases in which the court
in a non-main proceeding of an enterprise group member initiates planning proceedings
(currently, Art. 2(g)(i)-(ii) refers only to main proceeding). This would not require the removal
of the reference to subparagraphs (i) to (iii) in the second sentence of Art. 2(g), but it would
mean to include also non-main proceedings in the text as recommended below. We are aware
that the respective provisions have been created for situations in which a planning proceeding
is contemplated in the main proceedings. We are certain, however, that the Model Law
should also cover group coordination proceedings opened by a court in a secondary (non-
main) proceeding. For the avoidance of any doubt, the respective clarification may also be
included in the Guide, confirming that group coordination proceedings under the EIR Recast
may be recognised as planning proceedings, provided that they satisfy the criteria of Article
2(g) (i)-(iii) of the Model Law.

In our view, Article 2(g) is better placed in a separate article (outside Article 2 “Definitions”)
for at least two reasons. The first reason relates to the fact that Article 2(g) exceeds the
boundaries of a definition and essentially deals with (criteria for) the opening of planning
proceedings. The second reason refers to the complexity of Article 2(g) itself. It may be
advisable to place the rules on planning proceedings, including requirements for their opening,
in a new set of articles or a new chapter (see Recommendation 7 below).

This first approach leads to the following recommendation:

Recommendation 1.1
=  Move Art. 2(g) to Art. 19, or allocate the rules on planning proceedings, including
requirements for their opening, in a new set of articles or a new chapter (see
Recommendation 7 below).

= Reformulate the second sentence in Article 2(g) to read as follows:

“With respect to the requirements of subparagraphs (g)(i) to (iii), the court may also
recognize as a planning proceeding any proceeding that has been approved by a court
with jurisdiction over a main or non-main proceeding of an enterprise group member
for the purpose of developing a group insolvency solution within the meaning of this

”

Law.



Alternative 2. Differentiation of proceedings covered by the Model Law

As explained above, the Model Law is not clear when it comes to the nature of planning
proceedings and their compatibility with group coordination proceedings, opened pursuant to
the EIR Recast. Under Alternative 1 above, we suggested a broad interpretation of the
“planning proceeding” with the aim to cover various proceedings having the goal of reaching a
group insolvency solution.

Another option, Alternative 2, is based on the notion to structurally differentiate between
procedures aiming at a group-wide binding/non-binding plan (planning proceedings) and
coordination instruments including coordination proceedings (which may or may not lead to
such a plan). As a result, group coordination proceedings will fall into the subset of
coordination proceedings, recognisable under the Model Law.

This second approach leads to the following recommendation:
Recommendation 1.2. Introduce differentiation of proceedings covered by the Model Law and

include new rules on planning proceedings and coordination proceedings in separate articles
of the Model Law.

Article 4. Jurisdiction of the enacting State

2.

Article 4 is intended to clarify the scope of the Model Law. It states that where an enterprise
group member has the centre of its main interests (COMI) in the enacting state, the Model
Law does not limit the jurisdiction of the courts of that state with respect to the enterprise
group member concerned. In order to encourage and promote group insolvency solutions, it
may be advisable to stress that the Model Law does not restrict the jurisdiction of the court in
the enacting state to jointly open insolvency proceedings for several enterprise group
members, provided that the COMI of each of those enterprise group members is located in
the jurisdiction of that court.

A similar rule is present in Recital 53 of the EIR Recast and Recommendation 9.05 of the
Instrument of the European Law Institute “Rescue of Business in Insolvency Law” (ELI Report).®

Recommendation 2. Add to Article 4 of the Model Law the following provision: “Nothing in
this Law is intended to restrict the jurisdiction of the courts of this State to jointly open
insolvency proceedings for several enterprise group members, provided that the COMI of
those enterprise group members is located in the jurisdiction of those courts.”

5 Bob Wessels & Stephan Madaus, Rescue of Business in Insolvency Law — an Instrument of the European Law Institute
(September 6, 2017). Available at https://www.europeanlawinstitute.eu/projects-publications/completed-
projects/insolvency/ and at SSRN: https://ssrn.com/abstract=3032309.




Chapter 2. Cooperation and coordination

Chapter 2 of the Model Law on cooperation and coordination contains Articles 9-18. We
adhere to the view that effective cooperation and coordination between proceedings opened
against different enterprise group members is key to facilitating efficient administration of
cross-border insolvency and prompt adoption of group insolvency solutions. Recent years
have witnessed the rise of multiple initiatives aimed at improving cooperation and
communication in international insolvencies. Para. 66 of the Guide endorses international
guidelines that have been developed to assist the conduct of cross-border cooperation and
coordination in insolvency cases. It provides one example of such guidelines, namely the
guidelines developed by the Judicial Insolvency Network (JIN Guidelines), which address
numerous issues relevant in the context of Chapter 2. Evidently, the JIN Guidelines mainly
apply in the circle of ‘common law’ jurisdictions. We believe that in order to make the Guide
more informative and balanced, reference to other guidelines and initiatives should be
mentioned. In particular, the following instruments are, in our opinion, worth mentioning: the
European Communication and Cooperation Guidelines for Cross-Border Insolvency (2007; a
revision is due in 2019), ALI-Ill Guidelines Applicable to Court-to-Court Communications in
Cross-Border Cases (updated version from 2012) and the EU Cross-Border Insolvency Court-
to-Court Cooperation Principles and Guidelines (2014).

Recommendation 3. In addition to JIN Guidelines, add in the Guide references to European
Communication and Cooperation Guidelines for Cross-Border Insolvency (2007; a revision is

due in 2019), ALI-Ill Guidelines Applicable to Court-to-Court Communications in Cross-Border

Cases (2012), EU Cross-Border Insolvency Court-to-Court Cooperation Principles and
Guidelines (2014).

Article 17. Appointment of a single or the same insolvency representative

4.

Article 17 of the Model Law provides for the possibility of appointing a single or the same
insolvency representative for different enterprise group members.® It can be suggested to add
that such an appointment should be compatible with the rules applicable to each of the
proceedings concerned, in particular with any requirements on the qualification and licensing
of the insolvency representative and the rules concerning conflicts of interest. Despite the fact
that similar clarifications are given in paras. 97 and 102 of the Guide, including these in the
main text seems justifiable, as the problems arising from the appointment of the same
insolvency representative (e.g. actual or perceived conflicts of interest) can be particularly
pressing in a situation of the enterprise group. The analogous limitations can be found in
Recital 50 of the EIR Recast and Principle 17 of the EU Cross-Border Insolvency Court-to-Court
Cooperation Principles and Guidelines (as applied to an intermediary appointed by the court).

Recommendation 4. Add to Article 17 of the Model Law the following provision: “Such an
appointment should be compatible with the rules applicable to each of the proceedings, in

6 As per para. 101 of the Guide, the insolvency representative might also be a debtor-in-possession.



particular with any requirements concerning the qualification and licensing of the insolvency
representative and the rules concerning conflicts of interest.”

Article 18. Participation by enterprise group members in an insolvency proceeding commenced
in this State

5. Article 18 of the Model Law deals with participation by the enterprise group members in an
insolvency proceeding commenced in the enacting state. However, there is uncertainty as to
which type of proceeding Article 18 refers to, namely to main insolvency proceeding (Article
2(j) Model Law), non-main proceedings (Article 2(k) Model Law) or planning proceeding
(Article 2(g) Model Law). The Guide in para. 43 refers to “planning proceedings” only, but in
paras. 103-111 it seems to refer to main/non-main proceeding only, as defined in Article 2(j)
and Article 2(k) of the Model Law. Literal reading of Article 18 of the Model Law supports the
latter interpretation. However, in such a case the rights of enterprise group members related
to participation in the planning proceedings become unaddressed.

Recommendation 5. Clarify that Article 18 of the Model Law applies to main, non-main and
planning proceedings. Alternatively, as suggested below (see Recommendation 7), the rights
concerning conduct and participation in the planning proceedings can be separately
addressed in different article(s) or a new chapter.

Article 18. Participation by enterprise group members in an insolvency proceeding commenced
in this State

6. Article 18 of the Model Law gives enterprise group members the right to participate in
insolvency proceedings opened against another enterprise group member. This right is given,
once the insolvency proceedings against the latter group member have been opened (“if an
insolvency proceeding has commenced”, see Article 18(1)). We believe that this right should
extend to the period prior to the opening of the insolvency proceedings, when the insolvency
application against the group member is still pending. This extension in time could improve
the chances of reconciling various insolvency proceedings and, ultimately, achieving a group
insolvency solution. Otherwise, different proceedings may end up having different goals (e.g.
liquidation v. reorganization). This is why, for example, the EIR Recast empowers (obliges)
insolvency practitioners appointed in insolvency proceedings concerning a member of a group
of companies to cooperate and communicate with any court before which a request for the
opening of proceedings in respect of another member of the same group of companies is
pending (see Article 58 EIR Recast). In our opinion, the extension of participation rights in time
to cover the period, when a request to open insolvency proceedings is pending, will facilitate
the coordination of proceedings opened against different enterprise group members.

Recommendation 6. Extend the period, in which enterprise group members can participate in
insolvency proceedings of another group member, to the time after the insolvency application
against the latter has been filed, thus, prior to the commencement of its insolvency



proceedings. Such participation may be subject to showing by the enterprise group members
a legitimate interest in such participation.

Planning proceedings regulated in several places in the Model Law

7. We believe that the Model Law lacks clarity with regards to the opening, scope and effects of
planning proceedings. This should be addressed, keeping in mind the importance (centrality)
of this instrument in the framework of the Model Law. The rules on such proceedings are
scattered throughout the Model Law (Article 2g, Article 18 (debatable), Article 19(3), Article
20, etc.) and as indicated above, it is not always clear whether a particular rule relates to
“regular” insolvency proceedings or to planning proceedings. The distinction between
planning proceedings and main/non-main proceedings is expressly envisioned in the rules on
the opening (Article 2g) and recognition (Chapter 4) of the planning proceedings. We believe
that adding a set of articles, placed before Article 19 of the Model Law, describing the opening,
nature, scope and effects of planning proceedings, will present a clear overall picture, and
therefore bring transparency and will make the application of the Model Law more
predictable and consistent among different states. It can also be a good option to add a
separate chapter, preceding current Chapter 3 and dealing exclusively with the issues
concerning the opening and conduct of planning proceedings.

Recommendation 7. Add a set of articles or (preferably) a separate chapter, preceding current
Chapter 3, summarizing in one place the rules on the opening, participation, scope and effects
of the planning proceedings. The new chapter can be titled “Opening and conduct of a
planning proceeding in this State”. This chapter can include the provisions covering:

a) The jurisdiction for the opening of planning proceedings (current Article 2(g) of the
Model Law and para. 42 of the Guide);

b) Voluntary character of participation in planning proceedings and the opt-in principle
(Article 18, para. 43 of the Guide);

c) Participation in planning proceedings of non-insolvent enterprise group members
(para. 43 of the Guide);

d) The rule, according to which the court with jurisdiction to open planning proceedings
should not refuse to do so, unless the opening of planning proceedings does not
facilitate the effective administration of the insolvency proceedings relating to the
different enterprise group members or if the opening of such proceedings harms
interests of creditors of any participating enterprise group member.’

Article 19. Appointment of a group representative and authority to seek relief

8. The current title of Chapter 3 (“Relief available in a planning proceeding in this State”) does
not precisely reflect its content. For instance, the appointment of a group representative,

7 Inclusion of point d) in the Model Law should restrict the grounds for refusal of the opening of planning proceedings and
thus make the adoption of such proceedings more likely. At the same time, the flexibility in the adoption of planning
proceedings is preserved.



referred to in Article 19 of the Model Law, cannot be considered a relief in itself. In light of this,
and for the avoidance of any potential confusion, we suggest that Article 19 should be
removed from current Chapter 3 and instead placed in the new Chapter “Opening and
conduct of a planning proceeding in this State”, as suggested in Recommendation 7 above, or
in Chapter 2 following Article 18.

Recommendation 8. Remove Article 19 from Chapter 3 and place it in a new Chapter
“Opening and conduct of a planning proceeding in this State”, as suggested in

Recommendation 7, or in Chapter 2 following Article 18.
Article 19. Appointment of a group representative and authority to seek relief

9. In paras. 38 and 115 of the Guide, it is stated that the main insolvency representative can later
become a group representative. This is not advisable, as we feel that overlapping roles (i.e.
insolvency representative in one enterprise group member and group representative for the
whole/part of the enterprise group) will add confusion and may undermine trust in such a
figure by participating enterprise group members. The Guide also recognizes that the tasks to
be undertaken by the insolvency representative with respect to the main proceeding and by
the group representative with respect to the planning proceeding might differ (see para.
116).8 The advocated separation of roles is necessary to ensure independence and impartiality
of a group representative.® For this reason, for example, Art. 71(2) EIR Recast states that
“[t]he coordinator shall not be one of the insolvency practitioners appointed to act in respect
of any of the group members, and shall have no conflict of interest in respect of the group
members, their creditors and the insolvency practitioners appointed in respect of any of the
group members.”?® We argue that a similar provision can be added in the Model Law, possibly

as an option (addition) to the existing rules.

Recommendation 9. Include an option for the enacting states to incorporate in Article 19 of
the Model Law the following provision: “The group representative shall not be one of the
insolvency practitioners appointed to act in respect of any of the enterprise group members,
and shall have no conflict of interest in respect of the enterprise group members, their
creditors and the insolvency representatives appointed in respect of any of the enterprise

group members.”

8 The difference in the functions and goals pursued by insolvency representatives and a group representative follows from
Article 22(1)(e) of the Model Law, which entrusts the administration or realization of perishable assets first to the (local)
insolvency representative, and only if this option is unavailable, the group representative may be entrusted with that task. As
explained by the Guide, entrusting such task to the group representative “may give rise to concerns that since that position
does not represent any particular estate, there are no assets that could afford some protection in the event of losses
sustained through the actions of the group representative” (see para. 152).

9 The combination of two roles may also complicate the position of the court in ensuring impartiality and independence of a
group representative.

10 The importance of independence of a coordinating party is also found in German rules on group coordination proceedings,
which provide for the appointment of co-ordination administrator (Verfahrenskoordinator) who must be independent from
all appointed insolvency administrators, debtors (bankrupt corporate group entities) and creditors of the corporate group
entities. See § 269e of German Insolvency Code (InsO).



Para. 41 of the Guide. Number of planning proceedings

10. The Model Law remains silent as to how many planning proceedings can be opened for one
enterprise group and it does not hint on any order of priorities for the opening of planning
proceedings with regard to the same enterprise group, covering several jurisdictions at the
same time. Para. 41 of the Guide clarifies in this respect that “[i]t is not intended that there
could be only one planning proceeding in an insolvency concerning an enterprise group.” In
our opinion, multiplicity of planning proceedings and absence of rules on relations between
them may reduce their utility. This is particularly the case where several planning proceedings
overlap and replicate each other. To mitigate the negative consequences of this, the Guide
may clarify that where a planning proceeding has already been initiated, another planning
proceeding can be opened with respect to the same enterprise group, provided that it is
efficient and otherwise justified. For example, the utility of several planning proceedings may
arise from the complexity and geographical extension of enterprise groups (i.e. planning
proceeding covering US/Canada, planning proceedings covering EMEA, etc.).

Recommendation 10. Add to Art.2(g) of the Model Law, or the new chapter (see
Recommendation 7 above), or the Guide in para. 41, a clarification that “where a planning
proceeding has already been initiated with respect to an enterprise group, another planning
proceeding can be opened with respect to the same enterprise group, provided that it is
efficient and otherwise justified. The burden of proving the latter rests with the enterprise
group member requesting the opening of new planning proceeding.”

Article 20. Relief available to a planning proceeding

11. Article 20 of the Model Law addresses the relief available to a planning proceeding taking
place in the enacting state. Among the different types of relief, it lists “staying the
commencement or continuation of individual actions or individual proceedings concerning the
assets, rights, obligations, or liabilities of the enterprise group member” (Article 20(1)(c)
Model Law). In our opinion, this relief is formulated too broadly, to the extent that it covers
both the actions filed by the enterprise group member (e.g. against its third parties-debtors)
and actions filed against the enterprise group member, regardless of whether the action is
pending or is yet to be commenced. We do not see sufficiently convincing arguments to
restrict the former, particularly in a situation where the action is pending at the time when the
insolvency proceeding is initiated. Such interference may disturb parties’ expectations and
lead to increased costs of re-litigating the same matter. In other words, the disturbance
caused may not be necessary for an orderly and fair conduct of a cross-border insolvency. The
Guide seems to acknowledge the limited practical relevance of implementing the automatic
stay of arbitral proceedings, which may be subject to another law (lex arbitri) (see para. 125).
The restricted effect of the insolvency proceedings on pending lawsuits or arbitral proceedings
is also embraced in Article 18 of the EIR Recast.



Recommendation 11. We suggest the following reading of Article 20(1)(c) of the Model Law:
“Staying the commencement or continuation of individual actions or individual proceedings

against the enterprise group member concerning its assets, rights, obligations or liabilities.”*?

Article 28. Undertaking on the treatment of foreign claims: non-main proceedings

12. Article 28 of the Model Law introduces the concept of “synthetic” proceedings. According to
this article, a claim that could be brought by a creditor of an enterprise group member in a
non-main proceeding in another state may be treated in a main proceeding commenced in
the enacting state in accordance with the treatment such a claim would be accorded in the
non-main proceeding. This is based on the undertaking (promise) given in the main
proceeding and approved by the court in those proceedings. In return, non-main proceedings
are avoided (excluded). The ratio is that this ultimately facilitates the centralized treatment of
claims in an enterprise group insolvency (see para. 194 of the Guide).

It may be noted that the tool of “synthetic” proceedings applies to each enterprise group
member individually. In other words, main and non-main proceedings (which are avoided),
referred to in Article 28, relate to one and the same legal entity and not to several legal
entities. This does not undermine the utility of “synthetic” proceedings in a group context. But
the understanding that the concept of synthetic proceedings applies to each enterprise group
member separately, is crucial. In this respect, the clarification given in para. 24 of the Guide
that “Chapter 5 permits the claims of an enterprise group member located in one jurisdiction
(a non-main jurisdiction) to be treated in a main proceeding concerning another group
member taking place in another jurisdiction in accordance with the law applicable to those
claims” may benefit from an amendment.

Recommendation 12. Revise para. 24 of the Guide to highlight that the undertaking referred
to in Article 28 of the Model Law applies to claims of the same enterprise group member.

Article 28. Undertaking on the treatment of foreign claims: non-main proceedings

13. Article 28 of the Model Law provides that an undertaking may entail a guarantee that a claim
that could be brought in non-main proceedings will be treated in main proceedings in
accordance with the treatment it would have received in the non-main proceedings, without
the actual opening of the latter. From the text of the article it is not clear what is meant by
“treated [...] in accordance with the treatment”. Para. 196 of the Guide gives the following
example: “a claim that could be brought in a non-main proceeding in one State relating to a
group member that is subject to a main proceeding in the enacting State could be treated in
that main proceeding in accordance with the law applicable to the claim.”

We believe that reference to the law of the claim for the purposes of determining “treatment”
in the sense of Article 28 is unfortunate. Law applicable to claims can, in principle, be freely

11 This recommendation equally applies to Article 22(1)(d) and Article 24(1)(e) of the Model Law.

10



chosen by the parties'? and may in itself have no connection to the debtor, the creditor or the
main or non-main insolvency forum. Besides, applying dozens or even hundreds of different
laws (depending on the number of claims, which, importantly, is not limited or otherwise
regulated by the Model Law) may not be economical or realistic. Instead, we suggest that the
guiding law for the treatment of creditors in the case of “synthetic” (avoided) proceedings
should be the domestic law of potential (avoided) non-main proceedings (avoided lex
concursus secundarii). The same approach is adopted in Article 36(1) of the EIR Recast. Any
foreign law governing the debt affected in insolvency proceedings would only be relevant if
the (avoided) lex fori concursus secondarii requires it, or if the law governing the debt requires
local debt restructuring proceedings for any amendment (e.g. the English Gibbs rule).

The question may arise to what extent the treatment under the law of the avoided non-main
proceeding should govern the distribution to the creditors who could have brought claims in
such non-main proceeding. Neither Article 28 of the Model Law nor paras. 194-201 of the
Guide provide a clear answer. In this respect, we believe that Article 28 should make it clear
that the insolvency representative in the main insolvency proceedings (alone or together with
the group representative under Article 28(1)(a) of the Model Law) may give an undertaking in
respect of the assets located in the state in which the non-main insolvency proceedings could
be opened. Thus, when distributing those assets or the proceeds received as a result of their
realization, s/he will comply with the distribution and priority rights under the domestic law of
the avoided non-main proceeding. This approach is in line with the territorial scope of non-
main insolvency proceedings and can also be found in Article 36(1) of the EIR Recast.

Recommendation 13. Amend Article 28 of the Model Law to include the following provisions:
(i) Undertaking is given in respect of the assets of the enterprise group member, which
are located in the state in which non-main insolvency proceedings could be opened;
and in such case
(i) The distribution of those assets or the proceeds received as a result of their
realisation should comply with the distribution and priority rights under domestic law
that creditors would have if non-main proceedings were opened in that state.

Article 29. Powers of the court of this State with respect to an undertaking under Article 28

14. Article 29 of the Model Law addresses the powers of the court in the enacting state in case of
an undertaking originating from a different state. According to this article, the court may
approve the treatment to be provided in the foreign main proceedings to the claims of
creditors located in this State. Confusion may arise as to what is meant by “claims of creditors
located in this State.” This can refer to: 1) location of the claims, 2) location of the creditors
with claims. In the first scenario, determining the place of the claim may be rather
problematic, particularly taking into account the fact that the Model Law does not contain any
provisions on this matter and the global harmonization of private international law rules

12 However, the enforceability of claims and security rights may be subject to domestic (mandatory) laws, which sometimes
embed international conventions.

11



addressing this issue is not foreseeable in the nearest future. As to the second scenario,
Article 28 does not make any reference to the location of creditors, instead referring to all
claims that could be brought in the non-main proceedings, irrespective of where the creditor
holding such claims is located. Besides, restricting the application of Article 29 to e.g. local
creditors only, may violate the pari passu principle.

Recommendation 14. To align Article 29 with Article 28, the former may read as follows:

“[...] a court in this State, may:
(a) Approve the treatment to be provided in the foreign main proceedings to the claims that
could be brought by a creditor of the enterprise group member in this State;”

Article 30. Undertaking on the treatment of foreign claims: main proceedings

15. Article 30 of the Model Law is located in the supplemental provisions (Part B). It essentially
develops the ideas and mechanisms of Article 28 and provides that an undertaking may be
given in the non-main proceedings to avoid the opening of main or other non-main
proceedings. However, para. 207 of the Guide creates confusion when it states that this article
permits treatment of a claim in a proceeding in the enacting state, “irrespective of whether
that proceeding is a main [our underlining; reporters] or non-main proceeding.” We believe
that if the proceeding from which the undertaking originates is the main proceeding, Article
28 should apply and not Article 30, as stated in the cited provision of the Guide.

Two other remarks relate to paras. 207 and 208 of the Guide. First, in para. 207 there is a
reference to the “treatment of a foreign claim”. Since no definition of a “foreign claim” is
given in the Model Law, the use of such a term may create uncertainty. Besides, Article 30
does not distinguish between “local” and “foreign” claims. Second, para. 208 states that the
undertaking in Part B “can be made either by an insolvency representative appointed in a
State other than the enacting State [...], or by a group representative appointed in a planning
proceeding in the enacting State.” We believe that only the insolvency representative (solely
or together with a group representative) appointed in the enacting State (i.e. the State
“approving the undertaking”) should be able to make such an undertaking. This is due to the
fact that it is a particular insolvency estate that is relied upon to support the provision of an
undertaking and it is only an insolvency representative of such estate that can represent it and
should be authorised to provide an undertaking (albeit, with the court confirmation or
approval).t?

Recommendation 15. To create a clear distinction in the scope and operation of Article 28 and
Article 30 and to avoid confusion as to who may provide an undertaking, the latter may be
drafted as follows [parts in bold are added]:

13 See for similar reasoning para. 197 of the Guide.

12



“To minimize the commencement of main proceedings or to facilitate the treatment of claims
that could otherwise be brought by a creditor in an insolvency proceeding in another State, an
insolvency representative of an enterprise group member appointed in this State may
undertake to accord to those claims the treatment in this State that they would have received
in an insolvency proceeding in that other State and the court in this State may approve that
treatment. Where a group representative is appointed in this State (unless the group
representative and the insolvency representative are the same person), the undertaking
should be given jointly by an insolvency representative appointed in this State and such group

representative.”*

16. Article 31 of the Model Law is similar to Article 29, except for the fact that under the former it
is the main insolvency proceeding that can be stayed or declined. Thus, recommendations
given for the alteration of Article 29 are largely applicable to Article 31 of the Model Law.

Recommendation 16. To align Article 31 with Article 30, the former may read as follows:

“If an insolvency representative (jointly with a group representative, if appointed) from
another State in which an insolvency proceeding is pending has given an undertaking under
article 30, a court in this State may:

(a) Approve the treatment to be provided in the foreign non-main proceedings to the claims
that could be brought by a creditor of the enterprise group member in this State;”

17. Article 32 of the Model Law contains two rules. Its first paragraph provides for “additional
relief” upon recognition of a foreign planning proceeding. In particular, the court may stay or
decline to commence an insolvency proceeding. In our opinion, such a relief is already
available under Article 24 of the Model Law. For example, Article 24(1)(d) allows the court to
stay any insolvency proceedings concerning the enterprise group member. According to
Article 24(1)(i), any additional relief may also be available.

Paragraph two of Article 32 provides for the means of approving a group insolvency solution.
Para. 241 of the Guide states that such means are different to those referred to in Article 26.
This is not necessarily so as the Article 26 is rather flexible and mentions “approvals and
confirmations required in accordance with the law of this State.” This formulation is
sufficiently broad to include direct court approval, as suggested in Article 32(2). The power of
the court to grant relief described in Article 24 without the planning proceeding being
preliminarily recognized may be added to Article 26.

14 The joint approval is needed to align Article 30 with Article 28(1)(a) of the Model Law. Besides, we argue that the sole
approval by a group representative should not suffice, since s/he might not be in charge of the insolvency estate to back up
the undertaking.
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Recommendation 17. Exclude Article 32 from the Model Law. If necessary, Articles 24 and 26
can be amended to incorporate provisions, replicating provisions suggested in Article 32 of the
Model Law.
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